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FUNCTIONS OF THE LEGISLATION REVIEW COMMITTEE 
 
The functions of the Legislation Review Committee are set out in the Legislation Review Act 1987:  
 

8A Functions with respect to Bills 
(1) The functions of the Committee with respect to Bills are:  

(a) to consider any Bill introduced into Parliament, and 
(b) to report to both Houses of Parliament as to whether any such Bill, by express words or otherwise: 

(i) trespasses unduly on personal rights and liberties, or  
(ii) makes rights, liberties or obligations unduly dependent upon insufficiently defined administrative 

powers, or 
(iii) makes rights, liberties or obligations unduly dependent upon non-reviewable decisions, or  
(iv) inappropriately delegates legislative powers, or  
(v) insufficiently subjects the exercise of legislative power to parliamentary scrutiny 
 

(2) A House of Parliament may pass a Bill whether or not the Committee has reported on the Bill, but the 
Committee is not precluded from making such a report because the Bill has been so passed or has become 
an Act. 

 
9 Functions with respect to Regulations: 
(1) The functions of the Committee with respect to regulations are:  

(a) to consider all regulations while they are subject to disallowance by resolution of either or both Houses 
of Parliament, 

(b) to consider whether the special attention of Parliament should be drawn to any such regulation on any 
ground, including any of the following: 
(i) that the regulation trespasses unduly on personal rights and liberties, 
(ii) that the regulation may have an adverse impact on the business community, 
(iii) that the regulation may not have been within the general objects of the legislation under which it 

was made, 
(iv) that the regulation may not accord with the spirit of the legislation under which it was made, 

even though it may have been legally made, 
(v) that the objective of the regulation could have been achieved by alternative and more effective 

means, 
(vi) that the regulation duplicates, overlaps or conflicts with any other regulation or Act, 
(vii) that the form or intention of the regulation calls for elucidation, or 
(viii) that any of the requirements of sections 4, 5 and 6 of the Subordinate Legislation Act 1989, or 

of the guidelines and requirements in Schedules 1 and 2 to that Act, appear not to have been 
complied with, to the extent that they were applicable in relation to the regulation, and 

(c) to make such reports and recommendations to each House of Parliament as it thinks desirable as a 
result of its consideration of any such regulations, including reports setting out its opinion that a 
regulation or portion of a regulation ought to be disallowed and the grounds on which it has formed that 
opinion. 

 
(2) Further functions of the Committee are:  

(a) to initiate a systematic review of regulations (whether or not still subject to disallowance by either or 
both Houses of Parliament), based on the staged repeal of regulations and to report to both Houses of 
Parliament in relation to the review from time to time, and 

(b) to inquire into, and report to both Houses of Parliament on, any question in connection with regulations 
(whether or not still subject to disallowance by either or both Houses of Parliament) that is referred to it 
by a Minister of the Crown. 

 
(3) The functions of the Committee do not include an examination of, inquiry into or report on a matter of 

Government policy, except in so far as such an examination may be necessary to ascertain whether any 
regulations implement Government policy or the matter has been specifically referred to the Committee 
under subsection (2) (b) by a Minister of the Crown. 
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GUIDE TO THE LEGISLATION REVIEW DIGEST 
 

Part One – Bills 

Section A: Comment on Bills 

This section contains the Legislation Review Committee’s reports on Bills introduced 
into Parliament. Following a brief description of the Bill, the Committee considers 
each Bill against the five criteria for scrutiny set out in s 8A(1)(b) of the Legislation 
Review Act 1987 (see page iv).  

Section B: Ministerial correspondence – Bills previously considered 

This section contains the Committee’s reports on correspondence it has received 
relating to Bills and copies of that correspondence.  The Committee may write to the 
Minister responsible for a Bill, or a Private Member of Parliament in relation to his or 
her Bill, to seek advice on any matter concerning that Bill that relates to the 
Committee’s scrutiny criteria.   

Part Two – Regulations 

The Committee considers all regulations made and normally raises any concerns with 
the Minister in writing.  When it has received the Minister’s reply, or if no reply is 
received after 3 months, the Committee publishes this correspondence in the Digest.  
The Committee may also inquire further into a regulation.  If it continues to have 
significant concerns regarding a regulation following its consideration, it may include 
a report in the Digest drawing the regulation to the Parliament’s “special attention”.  
The criteria for the Committee’s consideration of regulations is set out in s 9 of the 
Legislation Review Act 1987 (see page iv). 

Regulations for the special attention of Parliament  

When required, this section contains any reports on regulations subject to 
disallowance to which the Committee wishes to draw the special attention of 
Parliament. 

Regulations about which the Committee is seeking further information 

This table lists the Regulations about which the Committee is seeking further 
information from the Minister responsible for the instrument, when that request was 
made and when any reply was received.  

Copies of Correspondence on Regulations 

This part of the Digest contains copies of the correspondence between the Committee 
and Ministers on Regulations about which the Committee sought information.  The 
Committee’s letter to the Minister is published together with the Minister’s reply. 
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Appendix 1: Index of Bills Reported on in 2005 

This table lists the Bills reported on in the calendar year and the Digests in which any 
reports in relation to the Bill appear.   

Appendix 2: Index of Ministerial Correspondence on Bills for 2005 

This table lists the recipient and date on which the Committee sent correspondence to 
a Minister or Private Member of Parliament in relation to Bills reported on in the 
calendar year.  The table also lists the date a reply was received and the Digests in 
which reports on the Bill and correspondence appear. 

Appendix 3: Bills that received comments under s 8A of the Legislation 
Review Act in 2005 

This table specifies the action the Committee has taken with respect to Bills that 
received comment in 2005 against the five scrutiny criteria.  When considering a Bill, 
the Committee may refer an issue that relates to its scrutiny criteria to Parliament, it 
may write to the Minister or Member of Parliament responsible for the Bill, or note an 
issue.  Bills that did not raise any issues against the scrutiny criteria are not listed in 
this table.  

Appendix 4: Index of correspondence on Regulations reported on in 2005 

This table lists the recipient and date on which the Committee sent correspondence to 
a Minister in relation to Regulations reported on in the calendar year.  The table also 
lists the date a reply was received and the Digests in which reports on the Regulation 
and correspondence appear. 
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SUMMARY OF CONCLUSIONS 

SECTION A: Comment on Bills 

1. Crimes and Courts Legislation Amendment Bill 2005 

2. The Committee has not identified any issues under s 8A(1)(b) of the Legislation 
Review Act 1987. 

2. Freedom of Information Amendment (Open Government-Disclosure of 
Contracts) Bill 2005* 

7. The Committee has not identified any issues under s 8A(1)(b) of the Legislation 
Review Act 1987. 

3. James Hardie Former Subsidiaries (Winding up and Administration) Bill 2005, 
James Hardie (Civil LIability) Bill 2005, James Hardie (Civil Penalty Compensation 
Release) Bill 2005 

1. As the Bills were enacted before the Committee had opportunity to report on them and 
were for the purpose of facilitating an agreement between the persons, or people 
representing the interest of the persons affected, the Committee has not analysed 
these Bills. 

4. Law Enforcement Legislation Amendment (Public Safety) Bill 2005 

Right to silence: s 87L 

35. The Committee notes that the right to silence when questioned is an important rule of 
law principle and a fundamental human right. 

36. However, the Committee notes that this right may appropriately be modified or 
abrogated when in the public interest. 

37. Having regard to the aims of the Bill, and the precedents with respect to vehicles, the 
Committee does not consider s 87L unduly trespasses on a person’s fundamental right 
to silence. 

Right to peaceful assembly: s 87D 

44. The Committee notes that the special powers under the Bill and the manner in which 
they may be exercised have the potential to significantly trespass on the personal right 
of peaceful assembly. 

45. The Committee considers that such special powers must have sufficient checks to 
ensure that they are only exercised when required to ensure public safety. 
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46. The Committee notes that the authorisation of special powers can be given by the 
Commissioner of Police or by a Deputy or Assistant Commissioner of Police where the 
relevant officer has reasonable grounds for believing that there is a large-scale public 
disorder occurring or a threat of such a disorder occurring in the near future, and is 
satisfied that the exercise of those powers is reasonably necessary to prevent or 
control the public disorder. 

47. The Committee refers to Parliament the question as to whether the terms of the Bill 
unduly trespass upon the right to peaceful assembly. 

Privacy: s 87J and s 87K 

52. The Committee notes that simply being present in an authorised area is sufficient to 
subject a person and/or that person’s vehicle to being stopped and searched by any 
police officer. 

53. The Committee notes that the exercise of the powers under s 87J and s 87K is a 
significant trespass on the personal right to privacy. 

54. The Committee refers to Parliament whether the absence of any reasonable suspicion 
requirement in s 87J and s 87K constitutes an undue trespass on a person’s right to 
privacy. 

5. Police Amendment (Death and Disability) Bill 2005 

2. The Committee has not identified any issues under s 8A(1)(b) of the Legislation 
Review Act 1987. 

6. Workers Compensation Legislation Amendment (Miscellaneous Provisions) 
Bill 2005 

2. The Committee has not identified any issues under s 8A(1)(b) of the Legislation 
Review Act 1987. 

SECTION B: Ministerial Correspondence — Bills Previously Considered 

7. Companion Animals Amendment Bill 2005 

7. The Committee thanks the Minister for his reply. 

8. Confiscation of Proceeds of Crime Amendment Bill 2005 

17. The Committee thanks the Attorney General for his reply. 
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9. Consumer Credit (New South Wales) Amendment (Maximum Annual 
Percentage Rate) Bill 2005 

8. The Committee thanks the Minister for her letter and addressing its concerns about 
retrospectivity. 

10. Crimes Amendment (Road Accidents) Bill 2005 

20. The Committee thanks the Attorney General for his reply. 

11. State Revenue Legislation Amendment Bill 2005 

4. The Committee thanks the Minister for his reply. 

12. Vocational Education and Training Bill 2005 

4. The Committee thanks the Minister for her reply. 
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Part One – Bills 
SECTION A: COMMENT ON BILLS 

1. CRIMES AND COURTS LEGISLATION AMENDMENT 
BILL 2005  

Date Introduced: 29 November 2005 

House Introduced: Legislative Assembly 

Minister Responsible: The Hon Bob Debus MP 

Portfolio: Attorney General 
 
The Bill passed all stages in the Legislative Assembly on 29 November 2005 and in the 
Legislative Council on 30 November 2005. On 1 December 2005 it received the Royal 
Assent.  

Purpose and description 

1. The Bill makes miscellaneous amendments relating to bail, courts and law 
enforcement. 

Issues Considered by the Committee 

2. The Committee has not identified any issues under s 8A(1)(b) of the Legislation Review Act 
1987. 

The Committee makes no further comment on this Bill. 
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2.  FREEDOM OF INFORMATION AMENDMENT (OPEN 
GOVERNMENT-DISCLOSURE OF CONTRACTS) BILL 
2005*  

 
Date Introduced: 1 December 2005 

House Introduced: Legislative Assembly 

Member Responsible: Ms Clover Moore MP* 
 

Purpose and Description 

1. This Bill amends the Freedom of Information Act 1989 (the Act) so as to require 
details of major contracts entered into between the Government and the private sector 
to be published, excluding provisions that are commercial-in-confidence or that would 
be exempt from public access under that Act. 

Background  

2. The second reading speech stated: 

In New South Wales, we already have voluntary guidelines for public agencies to 
disclose the terms of major contracts with the private sector, issued by the Premier's 
Department.1 This bill takes the important step of legislating to make those guidelines 
mandatory and to give them the force of law. I note that the Auditor-General's report 
to Parliament recommends that to occur.2 Locating the new legislative provisions 
within the Freedom of Information Act is consistent with the underlying philosophy 
that the public has a right to access information. It is also consistent with the 
approach taken in other jurisdictions. Members of the public have a right to request 
specific documents on demand, and the Government is obligated to comply unless it 
can be clearly demonstrated that it is against the public interest to release the 
information.  

This bill further promotes the objectives of the Freedom of Information Act by putting 
additional obligations on Government agencies to publish summaries of major 
contracts with the private sector—making them more accessible to the public, and 
facilitating individual requests for specific documents. The bill includes new 
"commercial-in-confidence" definitions, to limit the scope for exemptions and clarify 
the obligations of government agencies.3 

                                         
1  Premier’s Memorandum No. 2000-11, Disclosure of Information on Government Contracts with the Private 

Sector, 27 April 2000, www.premiers.nsw.gov.au/pubx_dload_part4/prem_circs_memos/prem_memos/2000/ 
m2000-11.htm. 

2  Auditor-General’s Report to Parliament 2005, Compliance Review of Agency Disclosure of Information on 
Government Contracts with the Private Sector, Volume 5,  www.audit.nsw.gov.au/publications/reports/ 
financial/2005/vol5/006_ComplianceReviewOfGovernmentContractswithPrivateSector.pdf 

3  Ms Clover Moore MP, Member for Bligh, Legislative Assembly Hansard, 1 December 2005. 
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The Bill  

3. The Bill’s key requirement is that, within 90 days of a government contract having 
been entered into by or on behalf of an agency4, a summary of the main details of that 
contract must be published on the agency’s internet website and in any other manner 
approved by the responsible Minister [proposed s 15A(1)]. 

4. The Bill’s definition of a government contract excludes its application to contracts with 
a price less than $150,000.5  

5. The Bill does not limit the details to be published.  The minimum details that must be 
published vary, depending on whether the contract concerned is for less than $5 
million or for more than $5 million [proposed s 15A(2)].  In relation to: 

• all contracts to which the Bill applies (ie, contracts with a price exceeding 
$150,000), particulars to be published include the goods or services to be 
provided, the amount payable to the contractor, any provisions permitting the 
variation of that amount and the criteria against which the various tenders were 
assessed in the case of a contract arising from a tendering process; and 

• contracts with a price exceeding $5 million, additional particulars must be 
published, including details about any future transfers of assets between the 
parties, any guarantees or undertakings between the parties, and the results of 
any cost-benefit analysis conducted in connection with the contract.  

6. The Bill exempts from publication two types of contractual provisions.  First, it 
exempts the commercial-in-confidence provisions of a government contract, making 
such provisions specifically exempt from the public disclosure provisions of Part 3 of 
the Act [Schedule 1[1], proposed s 15A(3) and [2]-[4]].6  Secondly, the Bill exempts 
any other information of a nature that its inclusion in a document would cause the 
document to be exempt under the Act [proposed s 15A(3)].  Under the Act, for 
example, Cabinet and Executive Council documents are exempt, as are documents 
affecting the business affairs of a third party.7 

                                         
4  An agency is defined in the Bill to include a statutory State owned corporation and its subsidiaries: proposed 

s 15A(5). 
5  A government contract is defined in the Bill to exclude “a contract under which the total amount to be paid for 

the project, or for the goods or services, is less than $150,000”: proposed s 15A(5).  This definition is also 
limited to contracts “to undertake a specific project (such as a construction, infrastructure or property 
development project) or to provide specific goods or services (such as information technology services)”. 

6  In relation to a government contract, the Bill defines commercial-in-confidence provisions as “provisions of the 
contract that disclosure: 
(a) the contractor’s financing arrangements, 
(b) the contractor’s cost structure or profit margins, or 
(c) any intellectual property in which the contractor has an interest, or 
(d) any matter whose disclosure would place the contractor at a substantial commercial disadvantage in 

relation to other contractors or potential contractors, whether at present or in the future”.  
7  Freedom of Information Act 1989, s 6(1) and Schedule 1. 
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Issues Considered by the Committee 

7. The Committee has not identified any issues under s 8A(1)(b) of the Legislation Review Act 
1987. 

The Committee makes no further comment on this Bill. 
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3. JAMES HARDIE FORMER SUBSIDIARIES (WINDING 
UP AND ADMINISTRATION) BILL 2005, 
JAMES HARDIE (CIVIL LIABILITY) BILL 2005, 
JAMES HARDIE (CIVIL PENALTY COMPENSATION 
RELEASE) BILL 2005 

 
Date Introduced: 1 December 2005 

House Introduced: Legislative Assembly 

Minister Responsible: The Hon Bob Debus MP 

Portfolio: Attorney General 
 
These Bills were introduced into, and passed, both Houses on 1 December 2005. 

1. As the Bills were enacted before the Committee had opportunity to report on them and were 
for the purpose of facilitating an agreement between the persons, or people representing 
the interest of the persons affected, the Committee has not analysed these Bills. 

The Committee makes no further comment on this Bill. 



Legislation Review Committee 

Law Enforcement Legislation Amendment (Public Safety) Bill 2005 

6  Parliament of New South Wales 

4. LAW ENFORCEMENT LEGISLATION AMENDMENT 
(PUBLIC SAFETY) BILL 2005  

Date Introduced: 15 December 2005 

House Introduced: Legislative Assembly 

Minister Responsible: The Hon Bob Debus MP 

Portfolio: Attorney General 

 

1. The Bill passed all stages in both the Legislative Assembly and in the Legislative 
Council on 15 December 2005. On that same day it received the Royal Assent. 

Purpose and Description 

2. The Bill’s object is to provide for a range of law enforcement and other criminal 
justice measures to deal with large-scale public disorder in any area for the purposes 
of securing public safety. For the purposes of the Bill, a public disorder is:  

a riot or other civil disturbance that gives rise to a serious risk to public safety, 
whether at a single location or resulting from a series of incidents in the same or 
different locations [s 87A(1)].  

3. The Bill’s provisions will generally sunset after 2 years [s 87P]. 

Background  

4. On Sunday 11 December 2005, a crowd estimated to be of about 5000 gathered at 
Cronulla beach after elements in the local community had called for a public showing 
in response to the previous weekend's reported assault by several individuals of 
“Lebanese ancestry” on two or three Cronulla beach surf lifesavers. 

5. The crowd intially assembled without incident, but alcohol-fuelled violence broke out 
after a large segment of the mostly white crowd chased a man of middle eastern 
appearance into a hotel. The ensuing mêlée soon became widespread; in the course of 
it a number of police, ambulance officers and individual members of the public 
perceived to be Lebanese were assaulted.8 

6. The following nights saw incidents of retaliatory violence and vandalism in Cronulla 
and other suburbs throughout the southern Sydney Metropolitan Area, and an 
unprecedented police lock-down of the beaches in Sydney and surrounding areas, 
from Wollongong to Newcastle.9 

                                         
8  It is noteworthy that Recommendation 8.18 of the 2003 NSW Summit on Alcohol Abuse proposed a trial in 

Cronulla, evaluated by the Bureau of Crime Statistics and Research, of an increase in the penalty notice from 
$22 to $220 for drinking illegally in an Alcohol Free Zone. 

9  The riots and subsequent violence received media coverage throughout the world. See, eg, “On the beach: 
Why the recent riots in Australia should surprise no one”, Boston Globe, 25 December 2005. 
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7. On 15 December 2005 Parliament was recalled solely to pass the Bill, and the 
expanded police powers were first exercised on the night of 17-18 December 2005.10 

8. The Bill requires the NSW Ombudsman to scrutinise the new powers conferred on 
police under Part 6A of the Act and provide a detailed report to the Attorney General 
and Minister for Police in late 2007 [s 87O]. 

The Bill  

Emergency powers - liquor restrictions 

9. The Bill amends the Law Enforcement (Powers and Responsibilities) Act 2002 
[LEPaR Act] so that a police officer of or above the rank of Superintendent may: 

• authorise police officers to impose an emergency closure of licensed premises 
(or a prohibition on the sale or supply of liquor from any such premises) in an 
area, if it will reasonably assist in preventing or controlling a large-scale public 
disorder. Such a closure or prohibition is limited to a maximum total period of 
48 hours [s 87B]; and/or 

• establish an emergency alcohol-free zone (in which drinking or the immediate 
possession of liquor is prohibited) to assist in preventing or controlling a large-
scale public disorder [s 87C].  

10. Such actions are limited to a maximum total period of 48 hours [s 87B(2) & 
s 87C(2)]. 

11. Failing to comply with a direction to close licensed premises or to cease selling or 
supplying liquor on those premises, under s 87B(3) is an offence attracting a 
maximum penalty of 50 penalty units (currently $5,500) or imprisonment for 12 
months, or both.  

12. A person who has received a warning under s 87C(3) in relation to an emergency 
alcohol-free zone, but who: 

• commences to drink liquor in the zone; 

• fails to stop drinking liquor in the zone; or 

• resumes drinking liquor in the zone, 

is guilty of an offence. The maximum penalty is 20 penalty units (currently $2,200).11 

                                         
10  In the debate on the Bill in the Legislative Assembly, the Minister for Police noted that he had asked the 

Commissioner of Police to “operate on the assumption that Parliament will pass these laws and to start 
preparing operating protocols governing their use by the police”, and that he had indicated that “the police 
should be ready this evening to confiscate cars, seize communications devices and, if necessary, set up 
roadblocks”: Hon P C Scully MP, Minister for Police, Legislative Assembly Hansard, 15 December 2005. 

11  Section 87C also provides for the seizure within the emergency alcohol-free zone of liquor or any container of 
such liquor: s 87C(6) & 87C(7). 
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Emergency powers - lockdown areas and roadblocks 

13. The Bill also amends the LEPaR Act to authorise the exercise in public places of 
special police powers in relation to large-scale public disorders. The Commissioner or 
a Deputy or Assistant Commissioner of Police may 
authorise the use of the special powers in a targeted area (or on a road leading to an 
area) if there is a large-scale public disorder occurring (or a threat of such a disorder 
in the near future) in the area, and is satisfied that the powers are reasonably 
necessary to prevent or control the public disorder [s 87D].12 

14. Such an authorisation may be given for a maximum total period of 48 hours, but may 
be extended beyond that period with the approval of the Supreme Court [s 87G]. 
Thus, a “locked-down” area may be cordoned off or road-blocked for two days by NSW 
Police, without reference to a court, or to the Minister.  

15. The special powers under the Bill include a power to cordon off a targeted area (so as 
to prevent persons entering or leaving the area) or to set up a roadblock on targeted 
roads (so as to prevent persons travelling by vehicle to participate in a public 
disorder). In a targeted area or at a roadblock, police officers may exercise powers to 
stop and search persons and vehicles, require persons to disclose their identity and to 
seize and detain vehicles, mobile phones and other communication devices for up to 
7 days [s 87I – s 87M]. 

16. In addition, a court may, on the application of a police officer, authorise the 
continued detention of a vehicle, mobile phone or other communication device under 
s 87M(1)(a) for an additional period not exceeding 14 days, if satisfied that its 
continued detention will assist in preventing or controlling a public disorder. More 
than one extension of the detention may be authorised under this subsection, so long 
as each extension does not exceed 14 days [s 87M(1)(b)]. 

Offences of assault, riot and affray 

17. The Bill amends the Crimes Act 1900 as follows: 

• the maximum penalty for assault is increased (where the assault is committed 
during a large-scale public disorder) from 2 years imprisonment to 5 years, or 
to 7 years if it occasions actual bodily harm [amended s 59A]; and 

• the maximum penalty for the offence of riot [s 93B] is increased from 10 years 
imprisonment to 15 years, and for the offence of affray [s 93C] is increased 
from 5 years imprisonment to 10 years. 

18. The offence of riot occurs where 12 or more persons who are present together use or 
threaten unlawful violence (whether or not simultaneously) for a common purpose – 
which may be inferred from conduct - and the conduct of them, taken together, is 
such as would cause a person of reasonable firmness present at the scene to fear for 
his or her personal safety, each of the persons using unlawful violence for the common 
purpose. 

                                         
12  The Premier noted in the second reading speech that the disorder “need not be constituted by one big 

incident, but can be constituted by several smaller incidents in different locations”: Hon M Iemma MP, 
Legislative Assembly Hansard, 15 December 2005. 
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19. The offence of affray occurs where a person uses or threatens unlawful violence 
towards another, and whose conduct is such as would cause a person of reasonable 
firmness present at the scene to fear for his or her personal safety. Such threats may 
not consist of words alone [s 93C(3)]. If two or more persons use or threaten the 
unlawful violence, it is the conduct of them taken together that must be considered. 

20. Furthermore: 

• neither riot nor affray requires that a person of reasonable firmness need 
actually be, or be likely to be, present at the scene – they are simply 
hypothetical [s 93B(4) & s 93C(4)];  

• either offence may be committed in private as well as in public places [s 
93C(5) & s 93D(5); and 

• each offence contains a mental element of intent [s 93D].  

21. The Committee notes that the new maximum penalty for affray applies generally: there 
is no need for it to occur during a public disorder.  

Bail - public disorder offences 

22. The Bill amends the Bail Act 1978 to provide a presumption against bail for the 
offence of riot or any other offence punishable by imprisonment for 2 years or more 
that is committed in the course of the accused participating in a large-scale public 
disorder, or that is committed in connection with the exercise of police powers to 
prevent or control such a disorder or the threat of such a disorder [new s 8D]. 

23. The Committee notes that the Bill inserts a new cl 33 into Sch 1 to the Act to the 
effect that s 8D extends to a grant of bail to a person in respect of an offence 
committed before its commencement, whether the person was charged with that 
offence before or after that commencement. Moreover, the operation of cl 33 extends 
to a review under Part 6 of the Act of a bail decision made before that 
commencement [Sch 1 cl 33(2)]. 

24. However, the Committee also notes that a presumption against bail does not 
necessarily mean that it will be appropriate for bail to be refused. In the wake of the 
application of s 8D by a magistrate, on 27 January 2006 Justice Sully of the NSW 
Supreme Court overturned a refusal of bail on charges of riot and affray, noting that 
the amendments did not remove a person’s right to bail.13 

Police powers with respect to vehicles 

25. New Division 3 of Part 6A is entitled “Special powers to prevent of control public 
disorders”. However, the Bill also makes on-going provision for any police officer to 
use the special powers under that Division in relation to a vehicle (and any person or 
thing in or on the vehicle) that he or she has stopped, regardless of whether the use of 
special powers has been authorised [s 87N]. 

26. A police officer may exercise the special powers in such circumstances, if he or she:  

                                         
13  http://www.smh.com.au/text/articles/2006/01/27/1138319450060.html 
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• has reasonable grounds for believing that there is a large-scale public disorder 
occurring or a threat of such a disorder occurring in the near future; 

• suspects on reasonable grounds that the occupants of the vehicle have 
participated or intend to participate in the public disorder; 

• is satisfied that the exercise of those powers is reasonably necessary to prevent 
or control the public disorder; and 

• is satisfied that the urgency of the circumstances require the powers to be 
exercised without an authorisation [s 87N(2)]. 

Oversight 

27. The operation of the Bill is subject to oversight by way of: 

• monitoring reports by the Ombudsman 18 months after the commencement of 
the powers [s 87O]; and 

• a sunset provision repealing Part 6A on the second anniversary of the 
commencement of the part, ie, 15 December 2007 [s 87P]. 

28. Given the extraordinary police powers provided for, and their potential to significantly 
trespass on fundamental rights, the Committee is of the view that providing a time 
limit for the operation of the provisions inserted by the Bill is appropriate.  

Issues Considered by the Committee 

Trespasses on personal rights and liberties [s 8A(1)(b)(i) LRA] 

29. The Bill trespasses, to a significant degree, on a number of fundamental rights and 
liberties, recognised under common law and international law. Whether such 
trespasses are “undue” in part requires consideration of the existence of the threat of 
public disorder, the extent of that threat, and the effectiveness of the provisions in the 
Bill in addressing that threat. 

Right to silence: s 87L  

30. A police officer may request a person whose identity is unknown to the officer to 
disclose his or her identity if: 

(a) the person is in an area that is the target of an authorisation (whether or not in 
or on a vehicle); or 

(b) the person is in or on a vehicle on a road that is the target of an authorisation, 

and the police officer reasonably suspects that the person has been involved or is 
likely to be involved in a public disorder [s 87L(1)]. 

31. A person who is so requested to disclose his or her identity must not, without 
reasonable excuse, fail or refuse to comply with the request. The maximum penalty is 
50 penalty units (currently $5,500) or 12 months’ imprisonment [s 87L(2)]. 
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32. The right to silence is an important rule of law and a basic human right.14 
Nonetheless, there are occasions where the public interest in requiring a person to 
identify him or herself to a police officer justifies the person being compelled to do so. 

33. For example, s 171 of the Road Transport (General) Act 2005 already provides that an 
authorised officer may require the driver of a vehicle to do any or all of the following:  

• produce his or her driver licence; 

• state his or her name; or 

• state his or her home address. 

34. Refusing to comply with such a request, or stating a false name or home address, is 
an offence with a maximum penalty of 20 penalty units (currently $2,200) [s 171(2)].  

35. The Committee notes that the right to silence when questioned is an important rule of law 
principle and a fundamental human right.  

36. However, the Committee notes that this right may appropriately be modified or abrogated 
when in the public interest. 

37. Having regard to the aims of the Bill, and the precedents with respect to vehicles, the 
Committee does not consider s 87L unduly trespasses on a person’s fundamental right to 
silence. 

Right to peaceful assembly: s 87D 

38. The right to peaceful assembly is a further right established by long custom at 
common law15 and also at international law.16 The Committee is concerned that the 
process of authorisation and the exercise of powers thereunder pose two threats to this 
right. 

39. The first is that the very breadth of the Bill’s scope may well result in situations where 
people not involved in riots or any kind of protest, affray or assault, but who are 
merely bystanders or residents of the targeted area, will be the subject of these 
powers, eg, searches under s 87J and s 87K.  

40. The Committee’s concerns are heightened by the fact that, as noted above, the special 
powers may be exercised by any police officer, whether or not the officer has been 
provided with or notified of the terms of the authorisation [s 87H(2)].17 In practice, 

                                         
14  The law and policy governing the right to silence is reviewed in the Legislation Review Committee’s 

Discussion Paper, The Right to Silence (2005), www.parliament.nsw.gov.au/lrc#inquiries. 
15  Is New South Wales, the right is now governed by statute, the Summary Offences Act 1988. See also Hunt J 

in Commissioner of Police v Allen (1984) 14 A Crim R 244; and, more recently, Simpson J in Commissioner 
of Police v Rintoul [2003] NSWSC 662. 

16  Article 21 of the ICCPR provides that no restrictions shall be placed upon the right of peaceful assembly, 
other than those imposed in conformity with the law and which are necessary in a democratic society in the 
interests of national security or public safety, public order (ordre public), the protection of public health or 
morals or the protection of the rights and freedoms of others. 

17  An authorisation under Part 6A may be given by the Commissioner of Police or by a Deputy or Assistant 
Commissioner of Police. Such an authorisation may be given orally or by instrument in writing [s 87F(3)]. If 
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the ambit of the authorisation might be expanded as a result of a genuine mistake by 
such a police officer as to its terms. 

41. The second is that, pursuant to s 87D, an authorisation may be given not only where a 
public disorder is in fact occurring, but where there is a “threat” of a public disorder 
occurring in the near future.18  

42. Whilst the Bill is specifically aimed at riots and civil disturbances - which would tend 
to be self-evident – the existence of a threat is a matter of opinion, albeit one which 
ought reasonably to be based on experience and observation. If, for example, a senior 
police officer believed that a political protest posed a threat of public disorder, a 
targeted area could be declared. Protestors could be detained, their names taken and 
their mobile phones seized. They could be personally searched, and prevented from 
leaving the cordoned-off area, where “it is reasonably necessary to do so to avoid a 
risk to public safety or to the person's own safety” [see s 87I(2)].  

43. Such a power to significantly interfere with people’s civil rights needs to have 
sufficient checks to ensure that it is only exercised when required to ensure public 
safety.   

44. The Committee notes that the special powers under the Bill and the manner in which they 
may be exercised have the potential to significantly trespass on the personal right of 
peaceful assembly. 

45. The Committee considers that such special powers must have sufficient checks to ensure 
that they are only exercised when required to ensure public safety. 

46. The Committee notes that the authorisation of special powers can be given by the 
Commissioner of Police or by a Deputy or Assistant Commissioner of Police where the 
relevant officer has reasonable grounds for believing that there is a large-scale public 
disorder occurring or a threat of such a disorder occurring in the near future, and is 
satisfied that the exercise of those powers is reasonably necessary to prevent or control 
the public disorder. 

47. The Committee refers to Parliament the question as to whether the terms of the Bill unduly 
trespass upon the right to peaceful assembly. 

Privacy: s 87J and s 87K  

48. Pursuant to s 87J(1) and s 87K(1), a police officer may, without a warrant, stop and 
search:  

• a vehicle;  

                                                                                                                                       
the authorisation is given orally, it must be confirmed by instrument in writing as soon as it is reasonably 
practicable to do so: s 87F(3). 

18  Note that an authorisation must: 
• state that it is given under Division 3 Part 6A; 
• describe the general nature of the public disorder or threatened public disorder to which it applies 

(including the day or days it occurs or is likely to occur); 
• describe the area or specify the road targeted by the authorisation; and 
• specify the time it ceases to have effect: s 87F(4). 
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• anything in or on the vehicle; 

• a person; and  

• anything in the possession of or under the control of the person,  

simply if the person or vehicle is in an area or on a road that is the target of an 
authorisation. There is no requirement that the police officer has any suspicion 
relating to the person or vehicle. 

49. A police officer may detain any such person or vehicle for so long as is reasonably 
necessary to conduct a search [s 87J(2) and s 87K(3)]. 

50. Traditionally at common law, the inviolability of a person’s property was protected by 
the need for an appropriately-defined warrant issued by a judicial authority to whom 
the relevant facts had been provided.19  Although the circumstances of a public 
disorder would tend to militate against obtaining a warrant, the Committee is 
concerned that people may be stopped and searched merely on the basis of their 
presence in an area, regardless of whether a police officer has any cause to suspect 
that they are, or were, involved in the disorder.   

51. It was noted in the debate on the Bill in the Legislative Council that the Government 
deliberately decided the powers contained in s 87J and 87K should be random 
powers, not to be “fettered by reasonable suspicion”.20  

52. The Committee notes that simply being present in an authorised area is sufficient to subject 
a person and/or that person’s vehicle to being stopped and searched by any police officer. 

53. The Committee notes that the exercise of the powers under s 87J and s 87K is a significant 
trespass on the personal right to privacy. 

54. The Committee refers to Parliament whether the absence of any reasonable suspicion 
requirement in s 87J and s 87K constitutes an undue trespass on a person’s right to 
privacy. 

The Committee makes no further comment on this Bill.  

                                         
19  At international law the concept is expressed in Article 17 of the ICCPR, which provides that: 

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or 
correspondence, nor to unlawful attacks on his honour and reputation.  

2. Everyone has the right to the protection of the law against such interference or attacks. 
20  Hon J J Della Bosca MLC, Special Minister of State, Legislative Council Hansard, 15 December 2005 
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5. POLICE AMENDMENT (DEATH AND DISABILITY) BILL 
2005 

Date Introduced: 29 November 2005 

House Introduced: Legislative Assembly 

Minister Responsible: The Hon Carl Scully MP 

Portfolio: Police 
 
Pursuant to a suspension of Standing Orders, the Bill passed all stages in the Legislative 
Assembly on 29 November 2005 and in the Legislative Council on 30 November 2005. 
Under s 8A(2), the Committee is not precluded from reporting on a Bill because it has 
passed a House of the Parliament or become an Act. 

Purpose and Description 

1. The Bill amends the Police Act 1990 and the State Authorities Superannuation Act 
1987 to introduce a new death or incapacity benefits scheme for police officers.   

Issues Considered by the Committee 

2. The Committee has not identified any issues under s 8A(1)(b) of the Legislation Review Act 
1987. 

The Committee makes no further comment on this Bill. 
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6. WORKERS COMPENSATION LEGISLATION 
AMENDMENT (MISCELLANEOUS PROVISIONS) BILL 
2005 

Date Introduced: 29 November 2005 

House Introduced: Legislative Assembly 

Minister Responsible: Hon John Della Bosca 

Portfolio: Commerce 
 
The Bill passed all stages in the Legislative Assembly on 29 November 2005 and in the 
Legislative Council on 30 November 2005. On 7 December 2005 it received the Royal 
Assent.  
 

Purpose and Description 

1. The Act amends the Workplace Injury Management and Workers 
Compensation Act 1998 (the 1998 Act) and the Workers Compensation Act 1987 
(the 1987 Act) with respect to dispute resolution procedures, insurance obligations, 
workers, costs and compensation for back injuries. 

Issues Considered by the Committee 

2. The Committee has not identified any issues under s 8A(1)(b) of the Legislation Review Act 
1987. 

The Committee makes no further comment on this Bill. 
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SECTION B: MINISTERIAL CORRESPONDENCE — BILLS PREVIOUSLY 
CONSIDERED 

7. COMPANION ANIMALS AMENDMENT BILL 2005 
 
Date Introduced: 15 November 2005 

House Introduced: Legislative Assembly 

Minister Responsible: The Hon Kerry Hickey MP 

Portfolio: Local Government  
 
Background 

1. The Committee reported on this Bill in Legislation Review Digest No. 15 of 2005.  

2. The Committee wrote to the Minister on 25 November 2005 in relation to clauses 32, 
74 and 85, which amended existing offences and increased the penalties.  The 
Committee was concerned that these offences appeared to impose strict liability while 
being punishable by high monetary penalties and/or terms of imprisonment. 

3. The Committee sought the Minister’s advice as to the need: 

• to impose strict liability for these offences, rather than requiring a fault element 
such as intention or recklessness; or  

• to impose such high penalties for strict liability offences.  

The Minister’s reply 

4. In his letter received on 5 January 2006, the Minister advised that strict liability 
offences “are not uncommon with respect to regulation of activities that are 
potentially a danger to public health or safety”.  He also advised that the Bill merely 
increased the penalties for these offences, which already existed under the Act.  

5. The Minister stated that, in setting the new penalty rates, several factors were taken 
into account, including: 

• anecdotal evidence suggesting that the courts have not treated offences under 
the Act with the level of seriousness that is justified 

• significant increases in the [CPI] since the penalties were set under the Act 
and 

• the seriousness with which the community views dog attacks… 

6. Further, the Attorney General’s Department were consulted on the proposed penalty 
increases and did not raise any adverse comment.   

The Committee’s comments 

7. The Committee thanks the Minister for his reply. 
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8. CONFISCATION OF PROCEEDS OF CRIME 
AMENDMENT BILL 2005 

Date Introduced: 21 September 2005 

House Introduced: Legislative Assembly 

Minister Responsible: The Hon Bob Debus MP 

Portfolio: Attorney General 
 
Background 

1. The Committee reported on this Bill in Legislation Review Digest No. 11 of 2005. It 
wrote to the Attorney General on 10 October 2005 to raise a number of issues, to 
which the Attorney replied on 29 November 2005.  These issues, and the Attorney’s 
response, are set out below. 

Issues raised and the Attorney General’s reply 

2. Strict liability offences and terms of imprisonment: 

3. The Committee sought clarification as to the need to prescribe a term of imprisonment 
for new strict liability offences made under the Bill. 

4. The Attorney General explained that similar existing offences attract similar penalties 
and “there is no compelling reason” not to follow these precedents. 

5. Self incrimination under proposed section 51A  

6. The Committee sought advice as to why there is no restriction on the use of self-
incriminating information that a person may be compelled to give to the Public 
Trustee or Commissioner under proposed section 51A in civil proceedings or its 
derivative use in criminal proceedings. 

7. The Attorney General replied that freezing notices under that section are similar to 
restraining orders and the freezing notices provisions are modelled on restraining order 
provisions under the Confiscation of Proceeds of Crime Act. Further, “[t]here is no 
compelling reason why the consequences for giving a statement in connection with a 
freezing notice should be different to those for a restraining order.” 

8. Discrimination and lack of appeal rights under new DSO regime 

9. In relation to the new scheme for Damages Supervision Orders (DSOs) under the Bill, 
the Committee sought advice as to the public interest justifications for: 

(a) discriminating against a person on the ground of mental illness as 
contemplated by the amendments; 

(b) enabling a court to order a DSO in respect of a person who is able to manage 
their own affairs and property; and  

(c) failing to provide for a right of appeal against a DSO. 
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10. The Attorney General advised that the regime is to ensure that damages awarded for 
medical care and costs are used for their intended purpose.  A court will make a 
supervision order if it is in the best interests of the person concerned.  The regime is 
in the interests of mentally ill offenders and the public.  The regime will ensure that 
mentally ill offenders who receive damages awards have funds available to meet their 
continuing medical and care needs without having to rely on the public purse.  Both 
the Public Trustee and Protective Commissioner were consulted during the 
development of the Bill. 

11. Reversal of onus of proof 

12. In relation to offences under sections 193B - 193D, the Committee sought advice on 
the need to place a legal burden of proof on a defendant in relation to these offences 
rather than leaving the burden of proof with the prosecution or placing an evidential 
burden on the defendant. 

13. The Attorney General advised that the money laundering reforms in the Bill are 
intended to ensure that there are consistent laws across Australia, implement an 
agreement reached by COAG and are consistent with OECD standards on money 
laundering.  

14. Forfeiture rule 

15. In relation to the amendment to the forfeiture rule allowing the Supreme Court to 
order that it is to apply to a person found not guilty of murder because of mental 
illness, the Committee sought advice as to:  

(a) the public interest justification for extending the forfeiture rule to a person who 
has been found not guilty of murder because of mental illness; and  

(b) why the Bill gives no guidance to the Court on the circumstances in which 
justice might require the Supreme Court to apply the forfeiture rule to a person 
who has been found not guilty of murder because of mental illness. 

16. The Attorney General advised that the amendment enables the Supreme Court to 
apply the forfeiture rule if it is satisfied that justice requires it.  The Supreme Court 
regularly exercises discretion in the “interests of justice”. In this case, the Court is 
required to consider the conduct of the offender and the deceased person and the 
effect of applying the rule on the offender or any other person.  

The Committee’s comments 

17. The Committee thanks the Attorney General for his reply. 
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9. CONSUMER CREDIT (NEW SOUTH WALES) 
AMENDMENT (MAXIMUM ANNUAL PERCENTAGE 
RATE) BILL 2005 

 
Date Introduced: 19 October 2005 

House Introduced: Legislative Assembly  

Minister Responsible: The Hon Diane Beamer MP 

Portfolio: Fair Trading 
 
Background 
 

1. The Committee reported on this Bill in Legislation Review Digest No. 13 of 2005. 

2. In its report, the Committee noted that the Bill has the effect of altering the terms of 
existing contracts where the inclusion of all credit fees and interest charges in the 
calculation of the maximum annual percentage rate results in a maximum rate above 
that prescribed.  

3. The Committee also noted that the purpose of including fees and charges within the 
maximum annual percentage rate is to prevent fringe lenders from imposing fees and 
charges far in excess of reasonable costs. 

4. The Committee referred to Parliament the question as to whether the retrospective 
effect of the Bill unduly trespasses on personal rights and liberties. 

5.  

The Minister’s letter 
 

6. In her letter dated 16 December 2005, the Minister advised the Committee that, in 
view of the Committee’s concerns on retrospectivity, the Government has passed an 
amendment to Schedule 2 [9] in Committee to clarify the intention of the Schedule. 

7. The Minister advised that the amendment is to ensure a clear understanding of the 
requirements of the transitional provisions of the Act. 

 
 
The Committee’s comments 
 

8. The Committee thanks the Minister for her letter and addressing its concerns about 
retrospectivity.  
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10. CRIMES AMENDMENT (ROAD ACCIDENTS) BILL 2005 
Date Introduced: 21 September 2005 

House Introduced: Legislative Assembly  

Minister Responsible: The Hon Bob Debus MP 

Portfolio: Attorney General  

Background 

1. The Bill21 amended the Crimes Act 1900 and various other Acts with respect to the 
obligations of drivers to stop and provide assistance where their vehicles are involved 
in accidents that cause death or injury. 

2. The main object of the Bill was to replace the offence of failing to stop after an 
accident in s 70 of the Road Transport (Safety and Traffic Management) Act 1999 
[RT(SM) Act] with three new offences, namely:  

• failing to stop and assist where a vehicle driven by that person is involved in an 
impact causing the death of another person: maximum penalty 10 years’ 
imprisonment; 

• failing to stop and assist where a vehicle driven by that person is involved in an 
impact causing grievous bodily harm to another person: maximum penalty 7 
years’ imprisonment; and 

• failing to stop and assist where a vehicle or horse driven/ridden by that person 
on a road or road related area is involved in an impact causing the death of, or 
injury to another person: maximum penalty 30 penalty units and/or 
imprisonment for 18 months for a first offence, or 50 penalty units and/or 
imprisonment for 2 years for a subsequent offence. 

3. On 10 October 2005, the Committee wrote to the Attorney General to:  

(a) seek clarification on the liability of a driver, whose vehicle causes injury or 
death, leaving the scene of an accident under some mental incapacity; 

(b) seek his advice as to why drivers who are not responsible for their vehicle’s 
impact occasioning death or injury are under a duty to assist while other 
persons at the scene, who may or may not have had some responsibility for the 
accident, have no such duty; and 

(c) seek his advice as to why the duty to assist under the Act is not put in terms of 
what is reasonable, and within a person’s power, if that is the level of duty 
intended. 

Minister’s response 

4. On 15 December 2005 the Committee received the Attorney General’s response, 
which is set out in the following paragraphs.  

                                         
21  On 26 October 2005, the Bill received the Royal Assent as the Crime Amendment (Road Accidents) 

(Brendan’s Law) Act 2005. 
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Objective mens rea standard 

5. Existing principles of criminal responsibility apply to offences under s 52AB of the 
Crimes Act and s 70 RT(STM) Act, so that a person is not criminally liable if his or her 
acts are not voluntary and conscious. 

6. Further, an accused is not responsible according to law if the M'Naghten Rules are 
made out. The M'Naghten Rules state: 

To establish a defence on the ground of insanity it must be clearly proved at the time 
of the committing of the act that the party accused was labouring under such a defect 
of reason from disease of the mind as not to know the nature and quality of the act he 
or she was doing or, if he or she did know it, that he or she did not know that what 
they were doing was wrong. 

7. Where acts are voluntary and conscious, mitigating factors arising out of mental or 
psychological incapacity may be taken into account by courts in determining penalty. 

Aggravated offences 

8. The new penalties only apply in cases of very serious collisions where death and 
grievous bodily harm are occasioned. Liability may not be clear cut at the time of a 
collision, however, ensuring that assistance is given by drivers in the collision is of 
paramount importance. 

9. Some drivers flee to avoid prosecution and penalties for dangerous driving offences. 
The failure of a driver to stop and assist may mean that crucial evidence is lost to the 
detriment of a dangerous driving prosecution. 

10. The offence must apply where criminal responsibility for dangerous driving cannot be 
proved, perhaps due to the actions of a driver in fleeing. 

11. A dangerous driving offence with a “fail to stop and assist” circumstance of 
aggravation would continue to provide an advantage to those who drive dangerously 
and evade criminal responsibility by their actions in fleeing the scene. 

12. However, there are a range of safeguards so that the consequences may be 
appropriate and reflect the seriousness of the facts and circumstances of each case, 
including:  

• police discretion to charge the new indictable s 52AB offences or the summary 
offence in s 70 RT(STM) Act; 

• prosecution discretion as to whether to elect to proceed on indictment or 
prosecute at summary level; and 

• the full range of sentencing options available to courts in sentencing. 

Duty of care 

13. The existing duty to stop and assist under s 70 of the RT(STM) Act applies to drivers 
only. The new offences in s 52AB of the Crimes Act do not change this. This is 
consistent with the position interstate, including Victoria, which has recently 
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increased the maximum penalty for failing to stop and assist after serious collisions to 
10 years imprisonment. 

14. Drivers who are directly involved in vehicle collisions may often have contributed to 
such collisions. Responsibility of drivers for a collision is a matter which may be 
unclear and disputed at the time of a collision. It is safer to apply the duty to all 
drivers involved rather than others at the scene in order to secure assistance. The 
application of the duty to non-drivers is less safe, as responsibility of non-drivers is 
likely to be a more uncertain and complex question. 

15. Assistance which is “necessary” in the circumstances of each case allows the wide 
variety of individual factual situations to be taken into account in determining the 
assistance which is prima facie required. There are important subjective limiting 
words which follow in that the assistance required of the driver must be assistance 
which is “in his or her power to give.” 

16. Assistance which is necessary and within the power of the driver to give may be 
limited out of commonsense by the degree of hazard present. Each case will turn on 
its own facts. 

17. In relation to this aspect of the offence, an objective test may not give full effect to 
the highly individual circumstances of each case. Coupling an objective test with a 
subjective test would add complexity particularly for juries before which the s 52AB 
offences will be tried. 

18. As the Hon Diane Beamer MP, Minister for Western Sydney said in the second reading 
speech in the Legislative Assembly: 

The requirement is to stop and give any assistance necessary that is in the driver's 
power to give. That is not to say that people must stop to perform first aid when they 
are not qualified to do so, or rescue someone from a burning car in dangerous 
circumstances. Obviously commonsense judgment will be required. 

19. Further, the common law recognises that in strictly limited circumstances of 
extraordinary emergency a person may be justified in not complying with a law if it 
would endanger life depending on the facts of the case. This applies to any offence. 

Committee’s response 

20. The Committee thanks the Attorney General for his reply. 
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11. STATE REVENUE LEGISLATION AMENDMENT BILL 
2005 

Date Introduced: 10 June 2005 

House Introduced: Legislative Assembly 

Minister Responsible: The Hon Michael Costa MLC 

Portfolio: Treasury 
 
Background 

1. The Committee reported on this Bill in Legislation Review Digest No. 8 of 2005.  

2. The Committee wrote to the Minister on 20 June 2005 in relation to section 117B, 
which makes it an offence of strict liability for a person engaged in the administration 
of the Fines Act to disclose personal information obtained in the course of that 
administration.  The maximum penalty for this offence is 100 penalty units 
($11,000).  The Committee was of the view that this penalty was rather high for an 
offence that does not require the proof of criminal intent.  

The Minister’s reply 

3. In his letter received on 11 January 2006, the Treasurer advised that the penalty 
under section 117B is consistent with the penalty for the similar offence under 
section 81 of the Taxation Administration Act 1996 of unauthorised disclosure of 
personal information. He also advised that aligning the penalty under section 117B of 
the Fines Act with the offence under section 81 of the Taxation Administration Act 
was supported by the Privacy Commissioner, the Attorney General’s Department and 
the Crown Solicitor.  

The Committee’s comments 

4. The Committee thanks the Minister for his reply. 
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12. VOCATIONAL EDUCATION AND TRAINING BILL 2005 
Date Introduced: 19 October 2005 

House Introduced: Legislative Assembly 

Minister Responsible: The Hon Carmel Tebbutt MP 

Portfolio: Education & Training 
 
Background 

1. The Committee reported on this Bill in Legislation Review Digest No. 13 of 2005. It 
wrote to the Minister on 4 November 2005 in relation to two aspects of the Bill: 

• the reasons for it not containing an inclusive or indicative list of the public 
interest circumstances that might warrant a decision of the Vocational 
Education and Training Board (Board) to cancel or refuse accreditation taking 
immediate effect, without giving the person concerned an opportunity to be 
heard; and 

• the reasons for the level of fees the Board may impose in relation to 
accreditation, approval and related matters, not being disallowable by 
Parliament. 

 
The Minister’s reply 

2. On the question of procedural fairness and defining the “public interest” 
circumstances that might warrant a Board decision taking immediate effect, the 
Minister stated: 

I am advised that the concept of “public interest” appears in many Acts of Parliament 
without definition, limitation, qualification or explanation.  The Bill’s use of “public 
interest” requirements justifying urgent action in exceptional circumstances is 
consistent with other legislation. Secondly, I am advised that inclusion in the Bill of 
examples of what constitutes being “in the public interest” would not limit the 
Board’s ability to form the opinion that matters other than those examples justified 
urgent action… Thirdly, clause 47 of the Bill expressly allows for a review mechanism 
of relevant decisions made by the Board, including decisions having immediate effect. 

3. In relation to the Bill delegating to the Board the power to set fees, without review or 
disallowance by Parliament, the Minister stated: 

The Board’s power to determine fees… is a continuation of existing powers to be 
found in the Vocational Education and Training Accreditation Act 1990.  For example 
the relevant wording of section 12(2)(c) of the Act: 

 “… and must be accompanied by such a fee, as the Board may determine…” 

has remained unchanged since its enactment in 1990.  It was not considered 
necessary to change a system of fee determination that has operated satisfactorily 
since that time, particularly in view of the recent consultation with stakeholders... 

 
The Committee’s comments 

4. The Committee thanks the Minister for her reply. 
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Part Two – Regulations 
SECTION A: REGULATIONS ABOUT WHICH THE COMMITTEE IS SEEKING 
FURTHER INFORMATION 

 
Gazette reference Regulation  

Date Page 
Information 

sought  
Response  
Received  

Centennial Park and Moore Park Trust Regulation 
2004 

27/08/04 6699 05/11/04 
29/04/05 

21/04/05 
19/01/06 

Companion Animals Amendment (Penalty 
Notices) Regulation 2005 

19/08/05 4579 12/11/05 03/01/06 

Environmental Planning and Assessment 
Amendment (Infrastructure and Other Planning 
Reform) Regulation 2005 

29/07/05 4033 12/09/05  

Hunter Water (General) Regulation 2005 01/09/05 6837 04/11/05 13/01/06 
Protection of the Environment Operations 
(Waste) Regulation 2005 

26/08/05 5745 04/11/05 01/12/05 

Stock Diseases General (Amendment) Regulation 
2005 

30/06/05 3277 12/09/05 09/02/06 

Workers Compensation Amendment (Advertising) 
Regulation 2005 

15/06/05 2288 12/09/05 01/12/05 
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SECTION B: COPIES OF CORRESPONDENCE ON REGULATIONS 
 

Regulation & Correspondence Gazette ref 
Centennial Park and Moore Park Trust Regulation 2004 

• Letter dated 29/04/05 from the Committee to the Minister for 
Tourism and Sport and Recreation. 

• Letter dated 12/01/06 from the Minister for Tourism and Sport and 
Recreation to the Committee. 

27/08/04 
page 6699 

Companion Animals Amendment (Penalty Notices) Regulation 2005 
• Letter dated 12/09/05 from the Committee to the Minister for Local 

Government. 
• Letter dated 21/12/05 from the Minister for Local Government to 

the Committee. 
 

19/08/05 
page 4579 

Hunter Water (General) Regulation 2005 
• Letter dated 04/11/05 from the Committee to the Minister for 

Utilities. 
• Letter dated 09/01/06 from the Minister for Utilities to the 

Committee. 
 

01/09/05 
page 6837 

Protection of the Environment Operations (Waste) Regulation 2005 
• Letter dated 04/11/05 from the Committee to the Minister for the 

Environment. 
• Letter dated 29/11/05 from the Minister for the Environment to the 

Committee. 
 

26/08/05 
page 5745 

Stock Diseases (General) Amendment Regulation 2005 
• Letter dated 12/09/05 from the Committee to the Minister for 

Primary Industries. 
• Letter dated 07/02/06 from the Minister for Primary Industries to 

the Committee. 

30/06/05 
page 3277 

Workers Compensation Amendment (Advertising) Regulation 2005 
• Letter dated 12/09/05 from the Committee to the Minister for 

Commerce. 
• Letter dated 28/11/05 from the Minister for Commerce to the 

Committee. 

15/06/05 
page 2288 
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2. Companion Animals Amendment (Penalty Notices) Regulation 2005 
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3. Hunter Water (General) Regulation 2005 
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4. Protection of the Environment Operations (Waste) Regulation 2005 
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5. Stock Diseases (General) Amendment Regulation 2005 
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6. Workers Compensation Amendment (Advertising) Regulation 2005 
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Appendix 1: Index of Bills Reported on in 2006 
 

 Digest 
Number 

Crimes and Courts Legislation Amendment Bill 2005 1 

Freedom of Information Amendment (Open Government-Disclosure of Contracts) Bill 
2005 

1 

James Hardie (Civil Liability) Bill 2005 1 

James Hardie (Civil Penalty Compensation Release) Bill 2005 1 

James Hardie Former Subsidiaries (Winding up and Administration) Bill 2005 1 

Law Enforcement Legislation Amendment (Public Safety) Bill 2005 1 

Police Amendment (Death and Disability) Bill 2005 1 

Workers Compensation Legislation Amendment (Miscellaneous Provisions) Bill 2005 1 
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Appendix 2: Index of Ministerial Correspondence on 
Bills  

Bill Minister/Member Letter 
sent 

Reply Digest 
2005 

Digest 
2006 

Companion Animals Amendment Bill 
2005 

Minister for Local 
Government 

25/11/05 15/12/05  1 

Confiscation of Proceeds of Crime 
Amendment Bill 2005 

Attorney General 10/10/05 23/11/05 11 1 

Crimes Amendment (Road Accidents) 
Bill 2005 

Attorney General 10/10/05 12/12/05 11 1 

Crimes (Sentencing Procedure) 
Amendment (Existing Life Sentences) 
Bill 2005 

Attorney General 23/05/05  6  

State Revenue Legislation Amendment 
Bill 2005 

Treasurer 20/06/05 03/01/05 8 1 

Vocational Education and Training Bill 
2005 

Minister for Education 
and Training 

04/11/05 28/11/05 13 1 
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Appendix 3: Bills that received comments under 
s 8A of the Legislation Review Act in 2006 

 

(i) 
Trespasses 
on rights 

(ii) 
insufficiently 

defined 
powers 

(iii) 
non 

reviewable 
decisions 

(iv) 
delegates 
powers 

(v) 
parliamentary 

scrutiny 

Law Enforcement Legislation Amendment 
(Public Safety) Bill 2005 

R,N     

 
Key 
R Issue referred to Parliament 
C Correspondence with Minister/Member 
N Issue Noted 
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Appendix 4: Index of correspondence on regulations 
reported on in 2006 

Regulation Minister/Correspondent Letter 
sent 

Reply Digest
2006 

Centennial Park and Moore Park Trust 
Regulation 2004 

Minister for Tourism and Sport and 
Recreation 

29/04/05 19/01/06 1 

Companion Animals Amendment 
(Penalty Notices) Regulation 2005 

Minister for Local Government 12/09/05 21/12/05 1 

Hunter Water (General) Regulation 
2005 

Minister for Utilities 04/11/05 09/01/06 1 

Protection of the Environment 
Operations (Waste) Regulation 2005 

Minister for the Environment 04/11/05 29/11/05 1 

Stock Diseases (General) Amendment 
Regulation 2005 

Minister for Primary Industries 12/09/05 07/02/06 1 

Workers Compensation Amendment 
(Advertising) Regulation 2005 

Minister for Commerce 12/09/05 28/11/05 1 

 


